








Out of Cell Time for Mentally ILl Prisoners

Psychiatrists agree that mentally ill prisoners need significant out-of-cell time every week,

including opportunities for therapy, recreation and socializing.?® As Dr. Dvoskin explained to

CDOC representatives, there is common consensus on “the simple philosophical position... that

23 hours per day lockdown is not
a mental health treatment.”?* Dr.
Dvoskin posited that seriously
mentally ill prisoners should
presumptively be provided a
minimum of 20 hours out-of-cell
time every week, including 10
hours of therapeutic activity.®
The OMI program was originally
envisioned by Dr. Dvoskin to
provide these 20 hours of out-of-
cell time.*® Yet August 2012 data
provided by CDOC shows that,
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on average, prisoners in the now-abandoned OMI program spent an average of only about two

hours per week engaged in out-of-cell therapeutic activities.?” Of particular concern, prisoners

lowest levels of the

at the lowest levels of the OMI program were out of their cells
for therapeutic activity only an average of 25 minutes per

‘ 3
Prisoners at the week.*

OMI program were In conversations with the ACLU of Colorado, CDOC stated
out of their cells for the new RTP was also designed with the goal of providing
therapeutic activity prisoners the recommended 20 hours of out-of-cell
only an average therapeutic activity each week. However, CDOC reports
of 25 minutes per from early 2013 suggest that, for most participants, the RTP
week. ?? program is no better than the defunct OMI program in its
provision of therapeutic out-of-cell time. According to data
provided by CDOC to the ACLU of Colorado, RTP residents

spent an average of two hours of out-of-cell time engaged in
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therapeutic activity (which includes the gym) each week during April 2013.% Notably, prisoners
like John Quinn who are in the lowest and most restrictive levels of the RTP spent negligible
time out of their cell. Prisoners at level 1 of the program spent an average of 14 minutes out

of cell each week engaged in therapeutic activity, and prisoners at level 2 spent an average

of 55 minutes out of cell each week engaged in therapeutic activity.*® For reasons detailed
above, seriously mentally ill prisoners are likely to face significant challenges in meeting the
behavioral expectations required to move up from the lowest levels of the RTP program. It

is these prisoners - those who are seriously mentally ill and stuck at the lowest and most
restrictive levels of an incentive program - with whom the federal district court was concerned
in the Wisconsin Supermax case. The court found:

Not surprisingly, the mentally ill inmates identified by plaintiffs rarely progress
out of Level One of the incentive program or, if they do, their upward movement is
only temporary. ... These inmates are stuck in the lowest levels, a circumstance
that by itself suggests the inappropriateness of subjecting such persons to an
incentive program that is so all encompassing and harsh.#

Prolonged isolation will inevitably exacerbate some RTP prisoners’ mental illness and

further decrease their ability to meet the behavioral goals necessary to graduate to less
restrictive levels of the RTP program. While CDOC claims that RTP prisoners are not held

in “administrative segregation,” many RTP residents are still held in conditions that are as
isolating as administrative segregation, making their transfer from administrative segregation
to RTP nearly meaningless.

39 CDOC Response to May 23, 2013 Colorado Open Records Act Request by ACLU of Colorado.
40 1bid.
41 See Jones’El v. Berge, 164 F. Supp. 2d 1096, 1117 (W.D. Wis. 2001).
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Mental Health Staffing Levels

The ACLU of Colorado is deeply concerned that, as of early 2013, the RTP was woefully
understaffed. Dr. Dvoskin affirmed in 2011 and again in a conversation with the ACLU of
Colorado in 2013 that one of the most significant threats to CDOC’s success in managing its
mentally ill population is its severe shortage of psychiatrists and psychiatric nurses.*? In
February 2011, Dr. Dvoskin noted that “[OMI] remains severely understaffed,” and that with
such understaffing “there is no remote possibility of achieving the goal of 10 and 10 [out-of-cell

hours].”% Understaffing problems extend far beyond the
RTP program. In 2011, Dr. Dvoskin noted that CDOC had

(14
One of the most
only 8 psychiatric providers for 6000 mentally ill offenders,

significant threats
to CDOC’s success in
managing its mentally
ill population is its
severe shortage of
mental health staff. >’

falling 32 providers short of the APA guideline of one
provider for every 150 mentally ill inmates.* As a result, Dr.
Dvoskin told CDOC representatives that “if the Department
was sued today and he was hired as an expert witness,

he is not sure what he could say in the Department’s
defense.”® As of May 23, 2013, more than two years after

Dr. Dvoskin's comments, CDOC had added less than two
full-time psychiatric providers, with 1.5 positions still unfilled.“¢ According to CDOC, as of July
1, it will have funding for an additional 13.4 full-time psychiatric providers.#’” This is welcome
news, despite the fact that - even if CDOC were to fill all of the vacant positions - it would still
be 8 providers, or 25 percent, short of APA recommendations. Of greater concern, however,
is that CDOC has not completely filled its vacant psychiatric positions since 2010 when the

OMI program was created. The ACLU of Colorado is doubtful that CDOC has the either plan or
the will to promptly fill the new positions. CDOC will need to consider new hiring strategies,
including increased salaries and/or a location change for the RTP program, to ensure all open
psychiatric provider positions are filled quickly. Until those positions, and likely others, are
filled, the RTP will continue to have a low chance of success.

42 oMl Meeting with Joel Dvoskin, Ph.D.,” CDOC Meeting Notes, February 15, 2011, p. 4.
43 “OMI Meeting with Joel Dvoskin, Ph.D.,” CDOC Meeting Notes, February 16, 2011, p. 1.
44 \bid.
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46 CDOC Response to May 23, 2013 Colorado Open Records Act Request by ACLU of Colorado.
47 |bid.
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Conclusion and Final Recommendations

While recent steps taken by CDOC are positive, including the dismantling of the OMI
program and the institution of the new RTP, there is still much work to be done. Below
are recommendations that the ACLU of Colorado strongly encourages CDOC to implement
promptly:

e (CDOC should bar seriously mentally ill prisoners from placement in prolonged
administrative segregation.4®

e (CDOC should adopt policies requiring mental health involvement in disciplinary
and criminal charging decisions related to seriously mentally ill prisoners.

e All seriously mentally ill prisoners, including those at the lowest levels of RTP,
should be provided a minimum of 20 hours of out-of-cell time per week, including
10 hours of dedicated therapeutic time.

¢ RTP must be fully staffed to provide adequate out-of-cell therapeutic and non-
therapeutic time. To accomplish this goal, CDOC must have the funding and the
will to fill all mental health staff positions, particularly those of psychiatrists and
psychiatric nurses.

48 APA guidelines posit that “prolonged segregation means duration of greater than 3-4 weeks.” APA Background
to Position Statement, APA Official Actions, Dec. 2012.
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Administrative Segregation at CSP

An administrative
segregation cell for
mentally ill prisoners
at Colorado State
Penitentiary

For most prisoners in
administrative segregation,
being handcuffed through
their cell doors is the only
physical human contact they
receive.
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Group therapy cages
for mentally ill
inmates fortunate
enough to be granted
therapeutic out-of-
cell time

A closer look into the group
therapy cages
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